VEMORANDUM

From Donal d D. Canpbel |’

To: Chi ef Justice Maura D. Corrigan, M chigan Suprene Court
and Justices of the M chigan Suprene Court

Re: Reconmended M chi gan Standards for |nposing Lawer
Sancti ons

Dat e: Sept enber 12, 2002

On June 27, 2000, this Court adopted the ABA Standards for
| mposi ng Lawyer Sanctions and directed the M chigan Attorney
Di scipline Board (ADB) to submt a proposal concerning permanent
M chigan Standards. On June 26, 2002, the ADB presented to the
Court its proposed Mchigan Standards for |Inposing Lawer
Sanctions. | ask that the Court consider this nmenorandum and the
acconpanyi ng reconmendati ons i n deci di ng whet her to adopt the ADB' s
pr oposal .

| believe the ADB's proposal contains serious flaws. The ADB
proposed Standards repeatedly crimnalize conduct that does not
violate the MRPC. The ADB adopts ternms and definitions that
conflict with either the MRPC or the Mchigan Court Rules (MR
Several of the ADB s proposed Standards purport to cover viol ations
with no rational relationship to the |anguage in the proposed
Standard. Also, the ADB failed to provide a sanction for at |east
two significant MRPC (specifically 3.5(c) and 6.5).

St andards for I nposing Sanctions shoul d pronote consi stency in
di sci pline, produce reasoned decisions, and facilitate appellate
review. Gievance Administrator v Lopatin, 462 Mch 238 (2000).
The ADB proposal calls for “flexibility and creativity” in divining
sancti ons. M chigan's disciplinary system does not need
“flexibility and creativity”. It needs a set of principles and
guidelines that wll ensure that sanctions are fair for the
of fending | awer, consistent with discipline inposed upon other
| awyers who commtted simlar offenses, and wll provide
predictability for both the parties and the appell ate bodies. The
ADB' s proposed Standards fall far short of the mark set by the
Court. | believe that the attached recomendations are truer to
the Court’s principles and provide a better exanple of what the
Court should adopt as a set of standards.

“Since 1993, | have been an associate counsel for the M chigan Attorney
Gri evance Commi ssion. Previously, | served as an Assistant Gakland County
Prosecuting Attorney. The suggesti ons and opi nions in this menorandumand t he
attached Recomrended M chi gan St andar ds for | nposi ng Lawyer Sanctions refl ect
ny views and not necessarily the views of the Mchigan Attorney Gievance
Conmi ssi on.



That said, the attachnent, while preferable to the ADB s
proposal, is not the best format for determning sanctions in
| awyer disciplinary cases. | believe that the best way to achi eve
the goals articulated in Lopatin is the adoption of form
di sciplinary guidelines, in a format consistent with the crim nal
sentenci ng guidelines long in use. Rather than applying factors in
aggravation and mtigation that are assigned no particul ar val ue,
parties and the tribunal shoul d have recourse to specific variables
involving that attorney’'s prior record and offense(s). The
variables should be weighed in considering the individual
vi ol ati ons when inposing | awer sanctions.

My experience with the MRPC and the disciplinary system as
wel | as ny experience as a crimnal prosecutor, |eads nme to believe
that the Court could reasonably expect a Disciplinary Guidelines
Commttee, simlar to the one enployed to recomrend crim nal
sentencing guidelines, to produce a detailed set of guidelines
covering virtually every disciplinary offense in no nore than 6
months. The Court could then adopt effective M chigan Guidelines
for Inmposing Lawyer Discipline within a year from when any such a
Comm ssi on began its work.

| hope that the Court will consider adopting a set of forma
gui del i nes, rather than the proposed general standards. | believe
the critique and recommendations attached wll help the Court
understand that the ADB s proposed Standards are i nadequate. Wile
nmy recommendations are an i nprovenent upon the ADB' s effort, these
recomrendati ons alone are not sufficient to achieve the goals of
the Court set forth in Lopatin. True and fair reformin |awer
sanctions can only be achieved through the creation of fornal
gui delines for disciplinary violations.

| would be happy to discuss this matter further with you or
ot her interested persons.

/DDC





